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D No hearing set
[Bl Hearing is set
Date: September 26, 2014
Time: 9:00 am
Judge/Calendar: Erik D. Price

s
6

7

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR COUNTY OF THURSTON

8
9

10
11

THE POLYCLINIC, a Professional
Corporation, a Washington Corporation, and
SWEDISH HEALTH SERVICES, a
Washington nonprofit corporation,
Petitioners,

12

AMICUS CURIAE BRIEF OF
WASHINGTON AMBULATORY
SURGERY CENTER ASSOCIATION

v.

13
14

NO. 14-2-01413-6

DEPARTMENT OF HEALTH OF THE
STATE OF WASHINGTON,

IS

Respondent.

16

17

"Adopting a rule . . . is the best way for an agency to change a

18
prior interpretation of the law. Rulemaking is a public process
19
that allows for a full discussion of the agency's prior
20
interpretation and the proposed new interpretation."

21

- Washington State Department of Health

22

1

23
24
25
26

1

Respondent Dep 't ofHealth's Response Briefon Administrative Review ofAgency Rule, Case No. 14-2-00285,
p. 14 at lines 15-17, Thurston County Superior Court (May 12, 2014).
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I.

1

2
3

INTRODUCTION

Washington's certificate of need ("CN") law expressly subjects eight specific activities
to CN review by the Washington State Department of Health (the "Department"). Relevant to

4
this action, RCW 70.38.105(4)(a) requires CN review in connection with the "establishment of
5

6

a new health care facility ...." RCW 70.38.105(4)(a). Since the CN law was enacted in 1979,

7

the Department has interpreted and implemented this provision as the legislature wrote it,

8

subjecting only the establishment of a new ambulatory surgical facility ("ASF'') to CN review.

9

The Department has consistently held that an increase in the number of operating rooms

10

("ORs") at an existing CN-approved ASF does not result in the establishment of a new health

11

care facility and therefore is not subject to CN review. Now, nearly 35 years after the CN law

12
took effect, the Department has reversed its longstanding interpretation of RCW

13
14

70.38.105(4)(a) and unilaterally determined that CN review is required where an existing, CN-

15

approved ASF seeks, not to open a new facility, but only to increase the number of ORs at the

16

existing facility. This new rule is referred to below as the "Increase in Outpatient ORs Rule."

17
18

The Department's reversal in its position, however, is not tenable, for three reasons.
First, adopting the new Increase in Outpatient ORs Rule exceeds the Department's authority.

19
The Department is attempting to make new law, rather than faithfully administering the law as

20
21
22

enacted by the legislature. Additionally, even if the Department had authority to establish new
triggering events for CN review (which it does not, as explained below), the Increase in

23

Outpatient ORs Rule would nevertheless be invalid because the Department failed to comply

24

with the statutory requirements for adopting a significant legislative rule. Finally, the new

25

Increase in Outpatient ORs Rule is arbitrary and capricious. The Department has disregarded

26
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1

its longstanding interpretation of the CN law in adopting the new rule, has applied the new rule

2

only to a limited subset of the outpatient surgical facilities that are otherwise subject to CN

3

review, and has ignored critical facts and circumstances in promulgating the new rule.

4

Establishing additional triggering events for CN review can occur only through the

5
6

legislative process as required by the Washington Constitution. Accordingly, on behalf of its

7

members, the Washington Ambulatory Surgery Center Association ("WASCA") respectfully

8

requests that the Court invalidate the new Increase in Outpatient ORs Rule.

9

II.

10
11

2

EVIDENCE RELIED UPON

WASCA relies on the exhibits attached to the Declaration of Hiroshi Nakano, and the
law as set forth below.

12

Ill.

AUTHORITY

13

A.

14

15

An Increase in the number of ORs at an existing CN-approved ASF does
not constitute the establishment of a new health care facility.

Under RCW 70.38.105(4)(a), the "establishment of a new health care facility" requires

16
CN review. Accordingly, if adding ORs to an existing CN-approved ASF does not result in the
17
18
19

establishment of a new health care facility, the Department lacks statutory authority to require
the ASF to undergo CN review before taking this action.

20

The CN law defines the term "health care facility" as meaning "hospices, hospice care

21

centers, hospitals, psychiatric hospitals, nursing homes, kidney disease treatment centers,

22

23

ambulatory surgical facilities, and home health agencies .. . ." RCW 70.38.025(6). Notably,
this definition is based on the nature of services the facility provides, and makes no reference to

24

25
26

2

"These reasons similarly apply to the Department's apparently new rule subjecting an
existing CN-approved ASF to review in order to relocate within the same health planning
area."
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1

the facility's physical characteristics, including its OR capacity. Contrary to the Department's

2

position, nothing in the CN law or its implementing regulations either expressly or implicitly

3

indicates that an increase in the number of ORs at an existing CN-approved ASF constitutes the

4

establishment of a new ASF.

5

6

Furthermore, neither the CN law, nor any regulation implementing chapter 70.38 RCW

7

defines the term "new." "Absent statutory definitions, words used in a statute are to be given

8

their usual and ordinary meaning." Centennial Villas, Inc. v. State, Dept. of Social and Health

9

Services, 47 Wn. App. 42, 46, 733 P.2d 564 (1987).

10
11

Webster's Third New International

Dictionary defines "new" as "having existed or having been made but a short time." Webster's
Third New International Dictionary 1522 (2002). Nothing in the CN law or its implementing

12
regulations indicates that an increase in the number of ORs at an existing CN-approved ASF
13
14

causes the ASF to have been in existence or been made "but a short time." Thus, under the

15

plain language of the CN law, the determination of whether an activity involves the

16

establishment of a

17

in the creation of a facility enumerated in RCW 70.38.025(6) that did not previously exist.

18
19

~

health care facility must focus solely on whether the activity will result

This construction is consistent with the Washington Court of Appeals' decision in

Centennial Villas, the only reported Washington decision to interpret the meaning of the term

20

21
22

"new health care facility." In Centennial Villas, the court considered whether a hospital and a
nursing home that had previously obtained CNs for their respective operations were required to

23

apply for additional CNs before engaging in the provision of home health care services. The

24

court observed that the "key" to resolving the issue "hinged" on the interpretation of the term

25

"new health care facility." Centennial Villas, 47 Wn. App. at 47, 733 P.2d 564. The court

26
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1

determined that the existing health care facilities were required to apply for a second CN before

2

engaging in home health care services because "[t]he proposed services to be offered by the

3

respondents qualify them as home health care agencies," which are specifically identified as a

4
type of "health care facility" under RCW 70.38.025(6). Id. The court held that assuming an
5

6

additional identity by offering services that are "essentially those of another entity" such as a

7

home health agency "causes the existing hospital or nursing home to become a 'new health care

8

facility' within the meaning ofRCW 70.38.105(4)(a)." Id. at 47-48. The court's holding was

9

based on its rationale that in order to engage in home health care services, a hospital or nursing

10

home "must become a home health agency" and thereby assume "an additional identity", i.e.,

11

that of a home health agency. Id. (emphasis added).

12

The court's reasoning in Centennial Villas is consistent with the plain language of the
13

14

statute, which lists facility types based on the nature of the services the facilities provide.

15

Under Centennial Villas, an existing facility cannot reasonably be considered a "new health

16

care facility" unless the existing facility seeks to add a type of services, such as home health

17

care, that the facility does not currently furnish, or to change the nature of services that the

18

facility provides. See id.

19

The facts in Centennial Villas, in which existing facilities sought to add a type of
20
21

services that they did not currently furnish, are clearly distinguishable from those presented in

22

this case, in which an existing, CN-approved ASF merely seeks to furnish the same services it

23

currently furnishes using additional ORs. The court's rationale in Centennial Villas supports

24

the Department' s longstanding position that the addition of ORs to an existing CN-approved

25

ASF does not result in the establishment of a new health care facility. Increasing its number of

26
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1

ORs will not enable an ASF to offer services that are "essentially those of another entity," or

2

otherwise result in the "assumption of an additional identity" so long as the type of the services

3

previously provided by the ASF does not change as a result of the addition. In fact, after

4
increasing the number of its ORs, the ASF is not required to apply for any additional license or

5
6

7

even to amend its license under chapter 70.230 RCW in order to operate, while changing the
nature of the services it furnishes would require that it do so.

8

Accordingly, the inquiry into whether a proposed action by an existing facility results in

9

the establishment of a "new health care facility" is properly limited to whether the activity will

10

result in the creation of a facility described in RCW 70338.025(6) that did not previously exist,

11

or will enable an existing facility to provide a different type of health care service that it was

12

not previously authorized to provide. An increase in an existing CN-approved ASF's number
13
14
15

16

of ORs results in neither, and therefore is not subject to CN review. Accordingly, the Court
should invalidate the new Increase in Outpatient ORs Rule.

B.

17
18

Promulgation of the Increase in Outpatient ORs Rule exceeds the
Department's authority because Washington does not permit an
administrative agency to amend a statute where the legislature's intent and
language are clear.

19

Washington law is well-developed with respect to administrative authority in

20

interpreting statutory content, and does not permit an agency to regulatorily amend a statute

21

where the legislature has spoken definitively.

22

Department's decision to unilaterally and independently amend Washington's CN statutes, as

23

This concept can be clearly applied to the

follows.

24
RCW 70.38.105(4) describes eight undertakings that are subject to CN review. These
25
26

undertakings include only the following:
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1.
2
3

The construction, development, or other establishment of
a new health care facility. See RCW 70.38.105(4)(b).

2.

The sale, purchase, or lease of part or all of any existing

4
hospital. See RCW 70.38.105(4)(b).
5

6

3.

A capital expenditure for the construction, renovation, or

7

alteration of a nursing home that substantially changes the

8

services of the facility after a date set forth in statute and

9

only provided that the substantial changes in services are

10

specified by the Department m rule. See RCW

11

70.38.105(4)(c).

12
4.

A capital expenditure for the construction, renovation, or

13

alteration of a nursing home that exceeds a statutory

14

expenditure

16

However, capital expenditures for certain identified

17

purposes are exempt from review. Id.

18

5.

minimum.

See

15

RCW

70.38.105(4)(d).

A change in bed capacity of a health care facility that

19

increases

the total

number of licensed beds or

20
21
22

redistributes beds among acute care, nursing home care,
and boarding home care. See RCW 70.38.105(4)(e).

23

However, specific identified changes in bed capacity are

24

exempt from review. Id.

25

26
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1

6.

2

A new tertiary health services that are offered in or
through

3

a

rural

health

care

facility.

See

RCW

70.38.105(4)(t).

4
7.

An expenditure for the construction, renovation, or

5
alteration of a nursing home or change in nursing home

6
7

services in excess of a statutory expenditure minimum.

8

See RCW 70.38.105(4)(g).

9

10
11

8.

An increase in the number of dialysis stations in a kidney
disease center. See RCW 70.38.105(4)(h).

The law does not state that any increase in the total number of patients who may be

12

treated over a period of time (the facility' s ''throughput") at a health care facility is the
13
14

establishment of a new health care facility. Nor does it provide that any increase in the

15

throughput capacity of an existing health care facility requires CN review. It is well-settled

16

under Washington law that "[w]here a statute specifically designates the things or classes of

17

things upon which it operates, an inference arises in law that all things or classes of things

18
19

omitted from it were intentionally omitted by the legislature under the maxim expressio unius
est exclusio alterius-specific inclusions exclude implication." Ellensburg Cement Prod. , Inc.

20
21
22

v. Kittitas County, 179 Wn.2d 737, 750, 317 P.3d 1037 (2014) (stating that where a statute
listed an open records hearing and a closed record appeal, it was not permissible for Kittitas to

23

create "its own different type of hearing"); Wa. Natural Gas Co. v. Pub. Util. Dist. No. 1 of

24

Snohomish Co., 77 Wn.2d 94, 98, 459 P.2d 633, 636 (Wash. 1969) (stating that where the

25

legislature specifically listed "natural persons, corporations, trusts, unincorporated associations

26
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1

and partnerships," the legislature did not "employ language designed to bring public utility

2

districts within the operation of the statute nor leave room to include them within it by

3

construction").

4
It is also clear in Washington law that statutes "must be interpreted and construed so

5

6

that all the language used is given effect, with no portion rendered meaningless or superfluous."

7

In re Pierce, 173 Wn.2d 372, 378, 268 P.3d 907 (2011). The Department's action in adding

8

this new trigger for CN review effectively renders meaningless or superfluous all of those

9

provisions in chapter 70.38 RCW that require review when a specific type of health care entity

10

undertakes a specific activity, e.g., increasing the number oflicensed health care facility's acute

11

care beds, nursing home care beds, or boarding home care beds; increasing a licensed rural

12
health care facility's acute care beds, nursing home care beds, or boarding home care beds; and
13

14
15

increasing the number of dialysis stations in a kidney disease center. Because such a sweeping
impact is not permitted under Washington law, it is not permissible here.

16

Washington's legislature specifically listed the types of activity that require CN review.

17

That list does not include the addition of ORs to an existing, CN-approved ASF. Permitting the

18

Department to independently add this activity to the list is impermissible under Washington's

19
rules of statutory construction as interpreted by Washington courts, and would render

20
21
22
23
24
25

meaningless the list that the legislature specifically created. The Court should invalidate the
new Increase in Outpatient ORs Rule.

c.

The Department's action in implementing the Increase in Outpatient ORs
Rule is arbitrary and capricious, in that it completely disregards nearly 35
years of agency precedent and discriminates against ASFs as compared to
hospitals in the absence of facts, reasoning or logic.

26
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1

The Increase in Outpatient ORs Rule forces ASFs to undergo CN review if they wish to

2

add ORs to their existing facilities, in direct contravention of long-standing Department

3

interpretation of CN law.

Additionally, though hospitals furnish through their outpatient

4

surgery departments the same surgical services as ASFs, and do so at significantly higher cost,

5
6
7

the Increase in Outpatient ORs rule requires no such additional CN review for hospitals. The
Department's action is therefore arbitrary and capricious under Washington law.

8

Washington courts "will not sanction a government agency's arbitrary decision to

9

change its interpretation of rules." Silverstreak, Inc. v. Wash. State Dep 't of Labor & Indus.,

10

159 Wn.2d 868, 891, 154 P.3d 891 (2007); see also Saben v. Skagit Cnty., 136 Wn. App. 869,

11

878, 152 P.3d 1054 (2006) (finding the changed interpretation of an ordinance arbitrary and

12

capricious where the "county engaged in a remarkable series of mind changes"). Moreover,
13
14

those who are subject to a law "must be able to rely on the plain meaning of ... Department

15

interpretations, without fear that a state agency will later penalize them by adopting a different

16

interpretation." Silverstreak, 159 Wn.2d at 903.

17
18
19

Here, ASFs have long relied on the Department's prior interpretation of the CN law,
and conducted their businesses with the understanding that if they needed to increase the
number of ORs to serve their communities, no additional CN review would be required. The

20
21

22

Department should not be able to change its interpretation after nearly 35 years of reasonable
reliance by ASFs on its prior interpretation. As stated by a Washington court, "where a statute

23

has been left unchanged by the legislature for a significant period of time, the more appropriate

24

method to change the interpretation or application of a statute is by amendment or revision of

25

26
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the statute, rather than a new agency interpretation."

2
3

Dot Foods, Inc. v. Wash. Dep 't of

Revenue, 166 Wn.2d 912, 921, 215 P.3d 185 (2009).
Additionally, an action is considered arbitrary and capricious in Washington where "the

4
decision is the result of wilful and unreasoning disregard of the facts and circwnstances."

5
6
7

Barrie v. Kitsap Cy., 93 Wash.2d 843, 850, 613 P.2d 1148 (1980). The relevant facts and
circwnstances of hospitals as compared to ASFs are as follows.

8

Hospital outpatient departments--or "HOPDs"-perform outpatient surgeries, just as

9

ASFs perform outpatient surgeries. See Gen. Report to the Congress: Medicare and the Health

10

Care Delivery System, Ch. 2, "Medicare Payment Differences Across Ambulatory Settings"

11

(Medicare Payment Advisory Commission ("MedPAC"), June 2013) ("MedPAC Report"),

12
Hillman Deel., Ex. A. Hospitals generally are subject to CN laws, just as ASFs are subject to
13
14

CN laws. See RCW 70.38.025(6). Any change in triggers for CN review that applies to ASFs

15

would thus logically apply to hospitals, which perform the same services. Under the Increase

16

in Outpatient ORs Rule, however, that is not the case. The Department has decreed a change in

17

CN requirements for ASFs, but not for hospitals, despite the similarity in purpose, function, and

18

service provision at these two types of health care facility.

19
This requirement for additional CN review for one type of facility, but not for another
20
21
22

type that performs the same services, imposes a significantly disproportionate regulatory
burden on ASFs as compared to hospitals, and is unsupported by any provision of a

23

Washington statute or regulation. Additionally, the Department has imposed this burden while

24

disregarding a key fact in relation to hospitals and ASFs: ASFs provide the same services

25

available in HOPDs, and do so at significantly lower cost. According to the MedPAC Report,

26
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"Medicare rates for most services are 78 percent higher in [H]OPDs than in ASCs [the generic
2
3

term for facilities that are, in Washington, called ASFs]."

Id. at 48.

The Department's

disregard of this cost savings, and its imposition of additional costs for ASFs that are not

4
imposed on HOPDs, indicates that the Department is ignoring the major changes mandated by

5

6

the Patient Protection and Affordable Care Act, Public Law 111 -148 (2010) ("ACA"). Under

7

the ACA, cost containment is a primary goal. Similarly, the articulated intent of the legislature

8

in enacting CN law was assuring the health of the state' s citizens "while controlling increases

9

in costs." See RCW 70.38.015. Accordingly, it would be reasonable for the Department to

IO

11

consider the comparative cost of services between HOPDs and ASFs when determining
whether to require additional CN review for these facilities. That the Department apparently

12
failed to undertake any such comparison further demonstrates the Department's disregard for
13
14

15

the facts and circumstances applicable to the Increase in Outpatient ORs Rule, and justifies the
Court's finding that this action was arbitrary and capricious.
IV.

16

17
18

CONCLUSION

The Increase in Outpatient ORs Rule is invalid because it finds no support or
authorization in the plain language of RCW 70.38.105(4)(a), which requires CN review in

19

connection with the establishment of a new health care facility. In adopting this rule, the
20
21
22

Department has ta.ken it upon itself to add language to the CN law that does not exist, and it is
well settled that the Department lacks this authority. Furthennore, in ignoring nearly 35 years

23

of consistent practice and in applying the Increase in Outpatient ORs Rule only to ASFs and

24

not hospitals, the Department's actions are arbitrary and capricious under Washington law.

25
26
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1

Accordingly, WASCA respectfully requests this court to grant Petitioner's Motion for

2

Summary Judgment and invalidate the Increase in Outpatient ORs Rule.

3
4
5

DATED this 19th day of September, 2014.
GARVEY SCHUBERT BARER
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Emily R. Studebaker, WSBA #31901
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10
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DATED this 19th day of September, 2014.

25

26
GARVEY SCHUBERT BARER

AM!CUS CURIAE BRIEF OF WASHINGTON
AMBULATORY SURGERY CENTERASSOClATION - 14

SEA_DOCS: l 161585.1 [15035.00100)

A PARTNERSHIP OF PROFESSIONAL CORPORATIONS

eigh t ee nth f lo o r
1 1 91 second a ven u e
seattle, washing/ o n 9810 1-2 939
(206) 464 - 3939

